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Under a legal disability

WHEN YOUR CLIENT IS, OR BECOMES, A PERSON UNDER A LEGAL DISABILITY THERE ARE
ADDITIONALISSUES TO CONSIDER, INCLUDING HOW YOUR LEGAL COSTS WILL BE PAID.

BY ANNABEL SPEIRS

Acting for a person under disability

Order 15 of the Supreme Court (General Civil Procedure) Rules 2015
governs the conduct of Court proceedings involving persons
under disability.” A person is under disability where they are a
minor or where they are incapable, by reason of injury, disease,
senility, illness or physical or mental infirmity, of managing their
affairs.® Order 15 provides that a person under disability must
commence (or defend) a proceeding by their litigation guardian
and that the litigation guardian must act by a solicitor.

The Court must approve all compromises of proceedings
involving a person under disability. On approving the compromise,
or at the conclusion of trial, the Court may order that funds due
to the person under disability be paid into Court and invested by
the Senior Master of the Supreme Court of Victoria.?

Some important costs-related points to note:

e litigation guardians are no longer personally liable for adverse
costs orders*

e compromises are generally not approved if they are inclusive
of inter partes costs, nor should they seek to fix the plaintiff’s
solicitor and own client costs.®

Funds in Court

Once funds are paid into Court, they are administered by the
Associate Judge who is the Senior Master. Funds in Court (“FIC”)
is a division of the Supreme Court of Victoria that assists the
Senior Master to invest and administer funds paid into Court.
The Senior Master is supported by a Judicial Registrar.
Sometimes people who have their compensation paid into
Court have trouble understanding why they do not have direct
control of their compensation funds, leading to disappointment
and frustration. In some instances, misunderstandings are
unavoidable due to the nature of a client’s cognitive impairment
or psychiatric state. However, wherever possible, clients’
expectations in relation to how they may use their potential
compensation funds ought to be managed by their lawyers
throughout the course of a matter. Developing the client’s
understanding in this respect begins as soon as a client’s legal
disability becomes apparent. Prior to being appointed, a litigation
guardian ought to be provided with sufficient information
to enable them to understand not only the necessity of their
appointment, but the implications in respect of the payment
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of any compensation sum. This must be clearly reiterated

to the client, litigation guardian, or both, prior to settlement

or judgment in respect of their legal claim. Lawyers play an
important role in helping clients and their litigation guardians
understand and accept that their compensation funds will

be held by the Senior Master. FIC can assist with the client’s
transition towards a positive relationship with FIC by facilitating
a meeting with the client and their lawyer in advance of funds
being paid into Court.

FIC and the payment of solicitor and own
client costs

The Senior Master and the Judicial Registrar allocated to FIC
consider applications for payment out of the funds for the benefit
of the person under disability. Rule 79.02° provides that payments
from funds held in Court may only be made in accordance with
an order of the Court. In considering applications for payments
from funds held in Court, and making orders for payment, the
Senior Master and Judicial Registrar are exercising the parens
patriae jurisdiction of the Court.” This includes applications for
the funds to be used to meet the solicitor and own client costs
incurred on behalf of the person under disability in respect of
their litigation. In considering such applications the Court is
determining if it is appropriate, in the circumstances, for the costs
to be paid from the funds held for the person under disability.

Lawyers play an important role in assisting persons under
disability to access compensation and other legal rights.
Ensuring that law practices working in this area are fairly and
reasonably remunerated for the important work that they do
while preventing persons under disability from paying more than
a fair and reasonable amount for legal costs requires a balanced
approach and careful review of applications.

The usual practice in Victoria in matters involving payment
into Court is that a law practice first recovers the inter partes costs
and applies them as part-payment towards their total solicitor
and own client legal costs. The law practice then applies to FIC
for payment of the solicitor and own client costs that remain
unpaid from the funds paid into Court for the benefit of the
client. The Costs team at FIC, which includes a costs accredited
specialist, then assists the Senior Master or Judicial Registrar in
assessing the application.

In determining an application for the payment of legal costs
from funds held in Court, the Senior Master or Judicial Registrar
considers the fairness, reasonableness and proportionality
of the legal costs claimed. The matters considered include,
but are not limited to, the principles set out at s172 of the
Legal Profession Uniform Law (Uniform Law) and s24 of the Civil
Procedure Act 2010, as well as the nature and quantum of any
inter partes costs recovery.

Where the Senior Master or Judicial Registrar is concerned
that the legal costs claimed may not be fair, reasonable and
proportionate and are not satisfied that it is appropriate that they
be paid from the funds held in Court, FIC will engage with the
law practice applicant to seek an agreement as to what amounts
to fair and reasonable costs in the circumstances. Opportunity
will be given for further information to be provided. In the very
rare instances that agreement is not reached, the law practice
may consider the following options:
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e the law practice can apply
to the Costs Court for a
costs assessment pursuant
to Division 7 of Part 4.3 of
the Uniform Law

e if the Court makes an
order for payment of legal
costs in the amount that
it considers appropriate,®
which is less than the
amount claimed, the law
practice may then:

e apply to the Costs Court
for a costs assessment
pursuant to Division
7 of Part 4.3 of the
Uniform Law?® or

e appeal the decision of
the Senior Master or
Judicial Registrar to pay
only a portion of the
claim.™

e in some circumstances, the law practice may be entitled to
pursue the outstanding amount by its usual debt recovery
methods.

SNAPSHOT

e There are additional issues
to consider when acting for
a person whois, or may be,
under a legal disability.
An application to Funds in
Courtis required for payment
of legal costs from funds held
on behalf of persons under a
legal disability.
The Senior Master and Judicial
Registrar, in considering
applications for the payment of
solicitor and own client costs
from funds held in Court, are
exercising the parens patriae
jurisdiction of the Court.

What to include in the costs application

The application form published on the FIC website™ has
been developed to assist law practices in the preparation of
an application for legal costs. It is updated from time to time
to reflect feedback from law practices and common issues
identified in applications. The completed application form
should be submitted with the claim for legal costs, with all
checklist items marked as being attached to the application
or as not applicable in the circumstances. The lawyer with
the conduct of the relevant file is asked to confirm, among
other things, the accuracy of the claim for costs set out in the
application. Proper use of the form and inclusion of all relevant
material assists FIC to process the application in the most
efficient manner, limiting delays in finalising the payment of
legal costs. The application form provides guidance as to what
ought to be included in an application and lawyers practising
in this area are encouraged to familiarise themselves with the
information set out at the end of the form.

While the form sets out the information and documents
which ought to accompany any application for solicitor and
own client legal costs, the detail and extent of documentation
required will depend on the relative complexity of the particular
matter and the quantum of legal costs claimed. For example, a
straightforward claim for the unrecovered disbursements and
GST can be easily substantiated. A complex matter in which the
solicitor and own client costs exceed the inter partes recovery will
require more extensive explanation and should be substantiated
by a costs assessment, detailed time recording entries or an
itemised bill of costs.
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An application is a representation to
the Court

The costs application process is intended to be cooperative.

However, it is important for lawyers to bear in mind that an

application to FIC for payment of outstanding solicitor and own

client legal costs is an application to the Court and their usual

duties to the Court apply. Accordingly, an application to FIC for

legal costs amounts to a representation to the Court that, in the

lawyer’s view:

e the costs claimed are fair, reasonable and proportionate in
amount

¢ the costs are properly chargeable pursuant to a costs
agreement, any relevant legislation, or both

o all relevant considerations have been brought to the attention
of the Court

e the claim has been reviewed for accuracy by the lawyer
responsible for the file.

Factors which may delay consideration
of the application

FIC endeavours to provide a substantive response to the
application, either making payment of the claim in full or
proposing an alternative sum for payment, within eight weeks of
receiving an application. This includes reasonable time for FIC to
inform the litigation guardian, client, or both, and investigate any
questions or concerns raised by them.

The majority of the applications received by FIC are fair and
reasonable, often appropriately moderated having regard to
proportionality and the circumstances of the particular matter
and include sufficient information and documentation. However,
a substantial number of applications contain errors or omissions
of varying significance, appear to be excessive or are impacted by
issues relating to the law practice’s apparent failure to comply with
its costs disclosure obligations or other disputes with the client.

Tips to avoid common issues encountered by FIC which can
delay resolution of the application are as follows:

e ensure the claim for legal costs is calculated on a basis which
is supported by a valid costs agreement, or is otherwise fair
and reasonable, and does not amount to an ambit claim

e only make a claim for uplift where it is properly chargeable in
the circumstances

¢ give detailed reasons if seeking to rely on a costs agreement
signed by a person under disability, or if there was delay in
entering into a costs agreement with a litigation guardian

o check that the costs claimed do not exceed a previously agreed
maximum sum

e if there are potential apportionment issues such as multiple
retainers, costs agreements or clients, take particular care to
explain the scope of the costs assessment

¢ ensure that past contributions by or on behalf of the client
towards legal costs are accounted for

e ensure all amounts have been recovered against all applicable
protocol price points in Transport Accident Commission
(“TAC”) matters
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e if claiming costs which were not considered reasonably
incurred or not of a reasonable amount on an inter partes basis,
provide evidence that the litigation guardian was expressly
warned that the costs might not be allowed on a taxation as
between parties and authorised the costs to be incurred*
(this may include cancellation fees charged by counsel or
particularly expensive expert reports)

e ensure that FIC is provided with accurate and current contact
details of the litigation guardian, the client or both.

Litigation funding

The use of litigation funders can facilitate some plaintiffs’ access
to justice. Litigation funding fees and charges can amount to a
significant sum and lawyers should consider the most appropriate
funder for the particular circumstances of a matter.

When litigation funding fees or charges are paid from funds
held in Court it sometimes becomes apparent that litigation
guardians and clients do not recall the litigation funding
arrangements and the impact they may have on the settlement
amount available to fund the client’s needs. Therefore, it is
helpful for the litigation guardian and client to be reminded of
their liability in respect of any funding fees or charges at the time
of the compromise of the proceeding and again when they are
informed by FIC of the application for payment of the solicitor
and own client legal costs.

In determining any applications for payments from the funds,
the Senior Master and Judicial Registrar need to be aware of
other claims that will be made on the funds. Accordingly, details
of litigation funding obligations should always be disclosed in
any application for legal costs, notwithstanding that litigation
funders’ fees and interest are not strictly legal costs.

Avoiding unnecessary legal costs in
matters involving payment into Court

In the course of reviewing applications for payment of legal costs,

FIC occasionally identifies instances of unnecessary legal work

resulting in increased legal costs. Below are some tips to avoid

unnecessary work in matters involving payment into Court:

e applications to VCAT for appointment of an administrator for
the sole purpose of litigation are generally unnecessary unless
a suitable litigation guardian cannot otherwise be identified

¢ avoid premature preparation of a pecuniary loss claim for
a minor where they are eligible for an interim settlement of
general damages

e counsel’s advice is not required for interim settlements with
the TAC which amount to the statutory maximum for general
damages as it is obvious that a better result could not be
achieved

e inter partes costs in excess of protocol costs cannot be sought
from the TAC in a protocol matter without express consent
from the TAC for specific costs orders.

Delay in payment into Court

Delays in the course of a matter often result in increased
legal costs, which may be considered unreasonable. Lawyers
should also be aware that where there has been delay in paying



funds into Court, causing loss to a person under disability, the
Senior Master may order that the party or legal representative
responsible for the delay pay funds into Court, by way of interest,
for the person under disability.”

Often payments are delayed by the need to obtain Notices of
Charge or Recovery Notices from Commonwealth authorities.™
Where it is expected that there may be delay in obtaining a
Notice of Charge from Medicare, lawyers may consider whether
an advance payment to Medicare is appropriate.” Where an
advance payment is made, Medicare must be instructed that
any refund is to be paid into Court.

FIC is here to assist

FIC’s legal team is experienced in dealing with issues arising in
matters involving payment into Court. Lawyers are encouraged
to contact FIC with any questions they may have, or to find out
more about FIC’s role, cost applications, steps which can be
taken to minimise delay, or if you are otherwise unfamiliar with
matters involving payment into Court.*® More information can be
found on the FIC website, which also provides detailed guidance
in relation to matters involving payment into Court.” m

Annabel Speirs AccS(Costs) is a member of the Costs Law Section Executive Committee
and a senior legal officer with Funds in Court.
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1. Equivalent provisions are found in the County Court Civil Procedure Rules 2018 and the
Magistrates’ Court Civil Procedure Rules 2020

. Supreme Court (General Civil Procedure) Rules 2015, 115.01

. Guardianship and Administration Act 2019, s179(3)

Note 2 above, r15.02(4) (since 2017)

. Sztockman v Taylor[1979] VR 572 and Chan v Falls Creek Alpine Resorts[2014] VSC 314

. Note 2 above, r79.02

. Smith v Reynolds (No.1)[1989] VR 309 at 310

. Very rarely the Court determines to make no payment. This usually only occurs if, due to a

previous agreement or Court order, there is no outstanding costs liability to the law practice

9. Applications to the Costs Court in these circumstances are rare, with only one being
made in the past 10 years

10. Note 2 above, r79.16(1)

11. <https//fundsincourt.vic.gov.au/for-legal-other-professionals/
claims-for-solicitor-client-costs>

12. Note 2 above, 63.60, Re Blyth and Fanshawe (1882) 10 QBD 207

13. Note 2 above, r79.06

14. Social Security Act 1991 (Cth) ss1182-1184E, National Disability Insurance Scheme Act
2013(Cth) ss109-115, Health and Other Services (Compensation) Act 1995("HOSC Act”)
Part 3

15. HOSC Act, ss33A-33M

16. FIC can be contacted on telephone 1300 039 390. Requests for bank details to enable
electronic payment into Court should be sent to eft@fundsincourt.vic.gov.au. All other
emails should be directed to requests@fundsincourt.vic.gov.au. FIC is located at level 5,
469 La Trobe Street, Melbourne. All mail should be addressed to Funds in Court, Supreme
Court of Victoria, 210 William Street, Melbourne 3000

17. < https://fundsincourt.vic.gov.au>
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